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TEMPLATE RESPONSE FROM THE SMOKE ASSOCIATION of EUROPEAN CANCER LEAGUES (ECL) TO EU CONSULTATION ON A POSSIBLE REVISION OF THE TOBACCO PRODUCTS DIRECTIVE 2001/37/EC

Note to OUR MEMBERS: 

Please find below suggested responses to the Tobacco Product Directive consultation.  Note that, whilst we have provided sample answers to each of the questions, we are also proposing a hierarchy of responses:
1. Highest priority: stress the importance of large (80%) mandatory picture warnings at the front and back of all tobacco products (not only cigarette packs)  in combination with standardised/plain packaging, 
2. High priority: stress the importance of adding quit lines on the pack of all tobacco products.
3. High priority: stress the importance of the removal of misleading tar/nicotine/CO figures on all tobacco products.
4. High priority: Maintaining the ban on snus

5. High priority: banning of ingredients and additives which increase the attractiveness of tobacco products  in accordance with guidelines on article 9&10 of the WHO- FCTC adopted at the Fourth Conference of the Parties in Uruguay on 20th November 2010 
Please note that, strategically, we should all send our own responses with, when relevant, additional national information/data/evidence to support the arguments.

Details of the consultation including the response form can be found at: 

http://ec.europa.eu/health/tobacco/consultations/tobacco_cons_01_en.htm 

Note that the online response form is time-limited to 90 minutes, so it is advisable to prepare your response in a Word format beforehand and paste into the form.  Also note that responses are limited to 4000 characters per section. If you would like to make additional comments, you can send it to the Commission at the following addresses: Terje.PEETSO@ec.europa.eu; 

Antti.Maunu@ec.europa.eu;

Sigrid.WIMMER@ec.europa.eu; 

Anna-Eva.AMPELAS@ec.europa.eu
Anna.JASSEM-STANIECKA@ec.europa.eu
Maria.Iglesia-Gomez@ec.europa.eu;

Scope of the Directive 

Q. Do you agree with the problem definition?  

A. Yes. 

Q. Which option address the problem most effectively? 

A. Extend the scope of the Directive. 

Q. Do you recommend any additional option that would effectively address the problem? (Optional) 

Q. Do you have any additional specific comments?  (Optional) 

All tobacco products are hazardous to health – there is no safe level of usage. Therefore we recommend that the scope of the Directive includes the regulation of any new smoked tobacco products (such as low emission or nicotine-free cigarettes), while the prohibition of any novel forms of oral tobacco, including snus, should be maintained. 

Herbal cigarettes are also harmful because it is the combustion and inhalation of smoke that causes most of the harm from smoking. Therefore, herbal cigarettes should be included in the scope Tobacco Products Directive and should also be subject to health warnings requirements.

Finally, all forms of nicotine based products (that is, products containing nicotine but which are not tobacco products, such as electronic cigarettes, nicotine gel, drinks, and sweets) are often marketed as alternatives to cigarettes and in some cases as an aid to quitting smoking. Therefore, they should only be sold as quitting aids and comply with specific safety and quality requirements under the same regulatory framework as pharmaceutical products rather than under the scope of the Tobacco Products Directive.  

Smokeless Tobacco Products
Q. Is the problem definition correct? 

A.  Yes 

Q. Which option addresses the problem most effectively? 

A. No Change
Q. Do you recommend any additional option that would effectively address the problem? (Optional)

The ban on snus should definitely be maintained. This is high priority.  Indeed, there is no legitimate reason to reintroduce a carcinogenic and addictive product onto the EU market. 

Furthermore, if the ban on snus were to be lifted, it could encourage dual use of cigarettes and smokeless tobacco and discourage total abstinence from tobacco, thus weakening any potential health gains.  In this context, we stress that there are already available effective treatments for nicotine addiction, including medicinal or ‘clean’ nicotine (NRT), that do not carry the risks associated with the use of snus. These should be promoted first and foremost. It is clear that the public health interest can be served even more by encouraging a) greater use of these treatments and b) the development of more effective cessation aids, especially those that mimic more closely the nicotine ‘hit’ delivered by cigarettes.  
Regarding other forms of smokeless tobacco products, ECL does not believe that they should be “marketed” in all Member States. We recognise that they are as addictive and dangerous as smoked tobacco. As stated in the Opinion of the Scientific Committee on Emerging and Newly Identified Health Risks (SCENIHR),  many forms of smokeless tobacco increase the risk of mouth, esophageal, pancreatic and liver cancer, and other conditions including gum and heart disease.  However, we also know that these products are mostly consumed in the UK and used by South Asian communities; introducing an EU-wide ban on these products now could lead to the creation of an unnecessary illegal market, pushing consumption underground. This is why we do not recommend an immediate ban on all types of smokeless tobacco products; we do recommend that they should be regulated in the same way as tobacco products. 
Consumer Information  

Q. Do you agree with the problem definition?  

B. No
Q.  If not, please provide explanations? 

The problem definition could be improved. We agree with the Commission that the current situation, whereby some Member States have made graphic warnings compulsory and others not, has led to a disparity in labelling throughout the EU. Consequently, this has an impact on the functioning of the internal market, on consumers' awareness and as a result, on their smoking behaviour.  We also agree that packaging as an advertising tool is not covered by the current Directive.  
Finally, we welcome the acknowledgement that tobacco packaging and product features are increasingly used to attract consumers, to promote products and brand image. In this context, it would have been judicious to highlight the fact that, in the Eurobarometer survey released in 2010, the policy that received the most positive response is that of putting health warnings on all packages of tobacco products (on average, 75% of EU citizens are in favour of mandatory pictorial warnings, and over 54% support plain packaging measures). 
Q.  Which option addresses the problem most effectively? (more than one option can be chosen)
Improve consumer information 


Introduce generic or plain packaging 

Which improvement? (More than one option can be chosen)

Picture warnings to become mandatory

Tar nicotine CO levels to be replaced with general information on harmful substances in tobacco products

Information on harmful substances that cannot be placed on packaging to be placed inside the package

Health warnings to be put on water pipes and smokeless tobacco products
Q. Do you recommend any additional option that would effectively address the problem? (Optional) 

Crucial importance of Graphic health warnings: Evidence shows that text only warning messages are not as effective as graphic warnings. Pictures, especially fear inducing pictures, are proven to be effective in getting consumers more engaged with the warning message. Pictures are able to immediately provoke a reaction and prompt people to read the associated text message.

The need for graphic health warnings on both sides of the pack: There is also evidence that pictures on both sides of the packaging have a greater impact.
  
The need for LARGE pictorial health warnings (80%):  The global trend is towards larger health warnings. Uruguay, for instance, has implemented legislation to make pictorial health warnings obligatory, covering 80% of the front and the back of cigarette packs. Evidence clearly shows that increasing the size of warning messages (text only and combined text and picture) increases the effectiveness of the warning amongst both young and adult smokers / non smokers. Research carried out in Canada by Createc
  on behalf of Health Canada in 2007 showed that young and adult smokers/non smokers are sensitive to the size of health warning messages. Results showed that warning messages that cover 100% of the pack are significantly more effective across all measured effectiveness indicators compared with warning messages that cover only 50% of the pack. 
The importance of Rotation: Warning texts and pictures should be displayed on a rotating basis, so that each message is given equal display and can reach its target audience. 
The proved effectiveness of shocking health warnings & targeted messages: as specified in the Sambrook Research International report, fear inducing warnings (using strong “shocking” images related to health risks such as rotten teeth or throat cancer) and strong emotion inducing warnings (especially involving children and unborn babies) are the most effective way to educate consumers on the health risks of tobacco use and to achieve changes in attitudes and behaviour. These warnings’ effectiveness is enhanced if they are used in conjunction with a quit line. 
Generic or plain packaging: We strongly recommend the introduction of standardised/plain packaging.  This should include not only the removal of all branding from the packaging but the size and shape of the packaging should also be standardised.  Not only would this prevent the promotion of smoking through branding as occurs presently but it would reinforce the health warning messages. Tobacco packaging provides a direct link between consumers and manufacturers and is the main marketing channel, particularly in jurisdictions with tobacco advertising bans.  Branding gives the misleading impression some cigarettes are safer than others. The tobacco industry claims that plain packaging would contravene intellectual property law. However, legal analysis concludes that this is incorrect and there are no international legal impediments to the implementation of generic packaging.
 
Replace TNCO quantitative labelling with qualitative information on contents, emissions and quit-lines: The inclusion of machine-based tar, nicotine and carbon monoxide yields on cigarette packs promotes the mistaken belief that some cigarette brands are less harmful than others.
  We support the proposal to replace numerical measurements with descriptive information on the hazardous effects of tobacco constituents and emissions.  We stress the importance of putting quit line numbers on the package.  As underlined in the Sambrook research (p46), providing a telephone number on the pack is more effective than telling smokers to seek advice from a doctor or pharmacist. P46 
Health warnings on water pipes: There is a growing body of evidence to show that water pipes are at least as hazardous, if not more so, than other forms of tobacco use.  Warnings should also be included on the packaging of tobacco used in water pipes.   
Q. Do you have additional specific comments? (Optional) (Max 4000 characters) 

Under Article 5.3 of the TPD 2001, Member States have the option to adopt pictorial warnings.  This situation emphasised the right of Member States to go further than the Directive to protect public health as set out in Article 30 of the Treaty of the Union (now article 36). 
Five years after the adoption of the library of 42 pictorial health warnings by the European commission, seven Member States have adopted legislation to introduce pictorial health warnings (Belgium, Romania, United Kingdom, Latvia, Malta, France and Spain). Such measures are in compliance with the current TPD and are welcomed by the tobacco control community. However, their adoption by some Member States necessarily creates growing discrepancies between Member States. As stated above, there is clear evidence that pictorial warnings are much more powerful than written health warnings. Extending the information and protection to all EU Member States would be in harmony with Article 168 of the TFEU and consistent with the objectives of the internal market stated in Article 114.3 of the TFEU and reiterated in Recital 19 of the Directive.   A revision of the TPD should, therefore, aim at making pictorial health warnings of tobacco products subject to common rules. 
Note: Legislation on labelling, advertising and product regulation put forward by the Commission in the field of tobacco control, has been based on the internal market legislation (Articles 26 and 114 of the TFEU).  Article 26 of the TFEU establishes the internal market. Article 114 gives EU institutions the competence to regulate and set rules for the functioning of the internal market. More specifically, article 114.3 also states that when establishing rules for the functioning of the internal market in the context of health, safety, environmental protection and consumer protection, the Commission “will take as a base a high level of protection, taking account in particular of any new development based on scientific facts.” The European Court of Justice (the “ECJ”) made an extensive analysis of Article 95 EC (now Article 114) throughout the years. In Spain v. Council, the Court observed that “recourse to Article 100a (now Article 114) as a legal basis is possible if the aim is to prevent the emergence of future obstacles to trade resulting from multifarious development of national laws.” The TPD was adopted on the basis of Article 114 TFEU (ex Article 95).  As a result, Recital 19 of the TPD states that “[t]he presentation of warning labels and yields has continued to remain variable in the different Member States. As a consequence, consumers in one Member State may be better informed as to the risks of tobacco products than in another. Such differences are unacceptable and are liable to constitute a barrier to trade and to impede the operation of the internal market in tobacco products, and should therefore be eliminated.” 
Reporting and Registration of Ingredients  

Q. Do you agree with the problem definition?
A. Yes.

Q. Which option addresses the problem most effectively? (More than one option can be chosen unless you choose “no change”) 

A. Establish a common compulsory reporting format

     Introduce fees and sanctions 

Q. Do you recommend any additional option that would effectively address the problem?  (Optional) 

Q. Do you have any additional specific comments? 

The current situation which allows different formats and reporting mechanisms is unsatisfactory, making it difficult for authorities to compare and analyse the data.  All tobacco manufacturers and importers should be subject to the same reporting requirements. The SFP believes that tobacco products, which are highly harmful, should be subject to an effective reporting system that allows the gathering and analysis of relevant data, including comparison as appropriate, in order to ensure high levels of consumer safety and information.  The format already exists (based on the voluntary reporting format developed by the Commission in May 2007) and it would therefore be very easy to adopt this measure and to implement it. 

We welcome the introduction of yearly registration fees in order to finance the data collection on ingredients by the national authorities and their analysis work on ingredients. The payment of penalties in case of non-compliance with the requirements of delivery of data on tobacco product ingredients also seems adequate and would contribute to fund the tests conducted on these products. It is crucial that the appropriate toxicological and addictiveness tests are properly conducted. Such tests would allow policy-makers to make more informed decisions in this field, as there would be more scientific evidence.  It would enhance the scientific knowledge of the dangers of tobacco products and would contribute to a high protection of health, as stated in Article 95.3 TFEU. Besides, such measures would also have an indirect impact on illicit trade, since only registered products would be allowed on the market. 

Regulation of Ingredients

Q. Do you agree with the problem definition?

A.  
Yes. 

Q. Which option best addresses the problem most effectively? 

A. 
Establish a common list of tobacco ingredients

Establish a positive common list of tobacco ingredients

Q. Do you have any additional specific comments? 

We support the adoption of a positive common list of tobacco ingredients.  We believe that tobacco products are highly toxic and addictive, and that their content should therefore be closely regulated, in order to achieve high standards of health protection, as stated under article 114.3. There is a need for such a list at EU level since at the moment, consumers in the internal market are not subject to the same level of protection. Some citizens may be using substances that are banned in other Member States. Apart from creating unequal health protection across the EU, this may constitute an obstacle to free movement of goods within the internal market: some countries can refuse access to their markets of cigarettes from Member States that do not comply with the importing Member State’s national requirements. 

Regulation of Flavours and Ingredients: Flavourings are an increasingly important part of tobacco industry marketing, particularly to young people. Flavourings enhance attractiveness, encourage youth initiation, and discourage cessation. The prohibition of ingredients that may be used to increase attractiveness, such as sugars and sweeteners, flavouring substances, and spices and herbs, in cigarettes and cigarette-like tobacco products should be introduced. The prohibition of ingredients that may create the impression of a health benefit (e.g. vitamins), ingredients associated with energy and vitality (e.g. caffeine), and ingredients with colouring properties (e.g. pink cigarette paper) should also be banned. Tobacco manufacturers and importers should report sales volume information by brand. This information is essential to help governments ensure that product regulation is effective. 
The above measures should be compliant with the Guidelines on Art. 9/10, adopted unanimously at the Fourth Conference of the Parties in Uruguay on the 20th November 2010.
Access to Tobacco Products 

Q. Do you agree with the problem definition?

A. Yes. 

Q. In your view which option addresses the problem most effectively? (More than one option can be chosen unless you choose “no change”) 

A. Ban 

Q. Which kind of ban? 

Cross border retail sales of tobacco to be banned over the Internet

Vending machines to be banned

Promotion and displays in retail stores to be banned. 

Q. Do you recommend any additional option that would effectively address the problem?  (Optional) 

We urge the Commission to call for a ban on the promotion of tobacco products at point of sale and a ban on vending machines as described in the Art 13 Guidelines of the FCTC. 
Q. Do you have any additional specific comments? 

Internet.  The principle of preventing cross-border promotion of tobacco products in order to protect public health was enshrined in the Tobacco Advertising directive (2001/0119). It is logical, therefore, to extend that principle to the sale of tobacco products between member states via the Internet.  We support the prohibition of tobacco sales via the Internet.  

Vending machines.  Considering that only 2 Member States have no legislation on vending machines, we support  harmonisation of  the legislation on the basis of a prohibition of the sale of tobacco from vending machines .
Point of Sale.  Evidence shows that a coordinated cross border marketing strategy on the part of the tobacco companies is reflected at point of sale (i.e. point of sale marketing is similar in most EU countries (i.e.: a brand is advertised at point of sale in the same way in Germany and Belgium). There is a growing body of evidence to show that putting tobacco products out of sight in retail outlets can reduce youth smoking.  To date, this measure has been adopted by Ireland and Finland (as well as Iceland and Norway).  This measure is also official government policy in Scotland, Wales and Northern Ireland and a decision is awaited in England.   We strongly support an EU-wide adoption of a ban on the display of tobacco products at the point of sale.  

� EMBED Unknown  ���
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